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COUNTY COURT OF THE STATE OF NEW YORK 
COUNTY OF SUFFOLK
----------------------------------------------------------------X
PEOPLE OF THE STATE OF NEW YORK Indictment Nos.: 1535-88/1290-88

    - against - AFFIRMATION IN REPLY TO 
PEOPLE’S MEMORANDUM IN 
OPPOSITION TO
DEFENDANT'S MOTION TO
VACATE HIS CONVICTION
PURSUANT TO C.P.L §
440.10(1)(g)

MARTIN H. TANKLEFF,

Defendant.
----------------------------------------------------------------X

Bruce a. Barket, of THE LAW OFFICES OF BRUCE A. BARKET, P.C. duly

licensed to practice law in the State of New York, hereby affirms the following under penalty of

perjury. 

1. The facts contained herein are based on information and belief.  The source of the

information is conversations with other defense counsel, the contents of the court files relating to

this case, the trial minutes and appellate brief,  conversations with both the defendant and other

witnesses in this matter, and independent investigation.

2.    First, the prosecutor argues that what ever led James Moore, William Sullivan and Lisa

Harris to recently come forward would have “existed some ten or more years ago had Tankleff

exercised due diligence.” (People’s memo page 15.)  What is ignored in that argument is that

evidence did not exist until after the most recent hearing began.  Moore’s affidavit details that the

admissions by Kent were not made in 2002 and 2003.  Moore only contacted defense counsel on

March 18, 2006.  Likewise, information known to Sullivan could not have been discovered prior to
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his decision to openly speak about what he knew.  No one on Tankleff’s defense team could have

ascertained what Sullivan or Moore knew prior to being contacted by them.  Their individual reasons

for delaying are explained in their affidavits.  

3.       Second, the prosecutor continues to argue that McCready’s perjury is not an adequate

ground for relief.  Sullivan adds more weight to Lubrano’s hearing testimony that McCready knew

Steuerman before the murders and lied about that relationship at the trial. The defense continues to

assert that McCready’s relationship with Steuerman was information the prosecutor should have

disclosed at the time of the trial.  In not doing so, the prosecution violated Mr. Tankleff’s federal and

state constitutional due process rights and wrongly allowed perjured testimony to be submitted to

the jury.  Brady v Maryland, 373 U.S. 83 (1962); Giglio v United States, 405 U.S. 150 (1972); and

United States v. Sanchez, 813 F.Supp. 241 (S.D.NY 1993).  Correcting this perjury and revealing

the relationship between the lead detective and the chief suspect is not collateral.  It further

corroborates the assertion that  Joe Creedon said that McCready was paid at the time of the murders

and explains both why McCready claims not to have viewed Steuerman as a suspect and tricked a

false confession out of an innocent 17 year old boy.  If the Suffolk County criminal justice system

is to retain any legitimacy with its present composition, it cannot allow a murder conviction to stand

when it founded upon the perjured testimony of the lead detective.  

4.  The argument that Chambers v. Mississippi, 410 U.S. 284 (1973) is inapplicable to the

admissions by Kent and Creedon because New York has a hearsay exception for statements against

penal interest is without merit (People’s memo page 16-17).   Chambers held that; 

The testimony rejected by the trial court here bore persuasive assurances of
trustworthiness and thus was well within the basic rationale of the exception for declarations
against interest. That testimony also was critical to Chambers' defense. In these circumstances,
where constitutional rights directly affecting. the ascertainment of guilt are implicated, the hearsay
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rule may not be applied mechanistically to defeat the ends of justice.  Id at 302.  

The rational for permitting the testimony in Chambers, was not built on the lack of an exception to

the hearsay rule.  Rather, it was premised on the direct effect the suppression of exculpatory evidence

had  on a defendant’s constitutional right to present evidence when that evidence implicates guilt or

innocence. See also, People v. Robinson, 89 NY.2d 648 (1997); People v. Esteves, 152 A.D.2d 406

(2nd Dept. 1989); Morales v. Portuondo, 154 F. Supp. 2nd 706 (S.D.N.Y. 2001);. and People v.

Vasquez, 179 Misc.2d  854 (N.Y. Sup Ct 1999).  In Morales, Judge Chin overturned a New York

state murder conviction from the Bronx relying heavily on the reasoning in Chambers.  Interestingly,

it was a priest in that case who came forward with a confession from the actual perpetrator, thereby

freeing the man wrongly convicted and imprisoned. 

5.  The admissions by Kent and Harris, in a fair trial, would be admitted into evidence.  The

admissions made by Creedon and Steuerman, in a fair trial, would also come before the jury.  The

defense has now offered to this Court admissions from each of the four men who actually killed

Arlene and Seymour Tankleff.  The admissions corroborate one other and are corroborated by other

evidence in the case. (Motive--  Steuerman’s financial problems with Seymour Tankleff;

opportunity-- none of the perpetrator have an alibi; and a prior attempt on Seymour Tankleff’s

life–see, Graydon’s testimony.)

6.  The prosecutor suggests that Moore’s statements are not credible because he “has an

extensive criminal record.”   (People’s memo page 18.)  The prosecutor, however, does not prove

a single conviction nor does he offer any support for the proposition that a person with a criminal

history is to be categorically disbelieved.   Since the filing of the motion, the defense has been able

to further corroborate Moore’s affidavit.  Attached as Exhibit “A” is a statement from Frank

Messina, the owner Truly Blue Pools,  the pool company for which both Kent and Moore worked.

Messina substantiates Moore’s claim to have worked with Kent.  Further Messina informs the Court
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that Kent, in 2002, actually worked on a pool at 33 Seaside drive, which Kent  identified as the

Tankleff home.  Remarkably, Kent went on to admit to having other “business” at the location on

a prior occasion.  

7.  One cannot help but observe what this prosecutor, and to date, this Court found

unpersuasive.  We have provided multiple admissions from the perpetrators, have connected the

perpetrators to each other, have proven that they committed violent crimes (robberies, assaults,

burglaries and the collection of illegal drug debts sometimes with one another and sometimes with

others and sometimes alone.)  None of these “nefarious scoundrels” can account for their

whereabouts on September 7, 1988 and each perpetrator  has a violent criminal record spanning two

decades or more.    They have made  admissions to a  wife (Lisa Harris), a mother (Glenn Harris’

mother) a  son (Joe Guarascio), a coworker ( James Moore) a housewife (Karlene Kovacks) a

government informant (Geatano Foti) and to a priest (Fr. Lemmert).  Further, evidence has been

presented revealing  a prior  attempt on Seymour Tankleff’s life by one of the perpetrators.  We have

offered evidence that the lead detective (James McCready) lied about knowing the chief suspect

(Jerry Steuerman) who was an estranged business partner of Seymour Tankleff.  There has been

testimony that detective McCready was paid off by the perpetrators at the time of the murders.

Notably, evidence was presented without the benefit of a Grand Jury or the power to offer the

inducement of time off jail sentences for cooperating witnesses.  It was produced while the

prosecutor’s  investigator threatened witnesses with prison while offering other witnesses the

inducement of a reduced jail sentence.  The court has heard  testimony that one witness (Brian Scott

Glass) recanted his statement that Steuerman offered him money  to hurt or kill Seymour Tankleff

and then passed the “work” to Creedon.  The recantation followed a threat of 25 years in prison by



1 A lawyer who shares office space with Jack Bralsow, the father of Stephen Braslow, the presiding judge

of this Court
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the District Attorney’s office.  That office is headed by Thomas Spota, the  former lawyer for

detective McCready who lied about knowing Jerry Steuerman.  Further his law firm represented

Todd Steuerman a drug dealer for whom Creedon collected money and who is the chief suspect’s

son.  Of course, Glass never did serve the 25 years in jail–or even one day.  He was released on the

prosecutor’s recommendation after retaining William Wexler,1.   The prosecutor complains that the

defense has impugned the integrity of his office.  (People’s memo page 13.) An office that has

stubbornly presided over a miscarriage justice has impugned its own integrity with its own conduct.

WHEREFORE, the defense asks this Court to consider the matter with due haste and grant

Marty Tankleff a new trial.    

Dated: April 21, 2006
  Garden City, New York
 

By:                                      
Bruce A. Barket, Esq.       


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5

